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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellant, C. M. Hale, Trading as C. M. Hale Company, filed a 
mechanics lien in the United States District Court for the District of 
Columbia, under provisions of Act of March 3, 1901, 31 Stat. 1384, Ch. 
$54, Sec. 1237, Title 38, Sec. 101 of the District of Columbia Code (1951), 
against the interests of Harry and Eleanor B. Friedman in certain 
property. By virtue of Act of March 3, 1901, 31 Stat. 1386, Ch. 854, 

Sec. 1246, Title 38, Sec. 110, District of Columbia Code (1951) suit was 

filed to enforce the lien. Jurisdiction below is based upon Act of March 
3, 1901, 31 Stat. 1199, Ch. 854, Sec. 60, and Sec. 61, Title 11, District of 
Columbia Code (1951), Sections 301, 305 and 306. 


By order of Court the case was referred to an Arbitrator, Act of 
March 3, 1901, 31 Stat. 1254, Ch. 854, Sec. 412, Title 16, District of 


Columbia Code (1951), Sec. 1701, and his award was filed in Court and 
made a final judgment of the United States District Court for the District 
of Columbia on November 18, 1959. Notice of appeal from that order was 
filed on December 22, 1959. Jurisdiction in this Court is conferred by 
Sec. 1291 and 1292 of Title 28 of the United States Code and Sec. 1712 of 
Title 16 of the District of Columbia Code (1951). 


STATEMENT OF CASE 


Appellant, C. M. Hale Company, contracted on October 18, 1956, 
to erect a dwelling house for the Appellees, in the District of Columbia, 
in accordance with certain plans and specifications. Work was commenced 
about December and proceeded to a point where the Appellant Hale claimed 
to be entitled to the next to the last payment. Constant disputes had arisen 
during the construction. Appellees claimed that the work was not being 
done properly and on time. Appellant claimed that changes in the plans 
delayed his work and increased his costs, and that the Appellees failed 
to make payments to him as they were due. Under these circumstances 


the work terminated, and each party to the contract notified the other 


that the contract was breached. | 


The Appellant filed a mechanics lien and a complaint (Amended) 
to foreclose the mechanics lien for a balance due of TWELVE THOUSAND 
NINE HUNDRED FIFTY-SEVEN DOLLARS AND 69/100 ($12,957.69) 
(J.A. 1). The original contract price was FORTY TWO THOUSAND Six 
HUNDRED EIGHTY-ONE DOLLARS AND NO/100 ($42,681.00) and 
changes in the contract amounting to TWO THOUSAND ONE HUNDRED 
EIGHTY-ONE DOLLARS AND NO/100 ($2,181.00) increased the figure 
to FORTY FOUR THOUSAND EIGHT HUNDRED SIXTY-TWO DOLLARS 
AND NO/100 ($44,862.00). Total payments by the Appellees were 
THIRTY THOUSAND EIGHT HUNDRED SEVEN DOLLARS AND 75/100 


($30,807.75). Extras and credits were disputed, both as to items and 
amounts. The Appellees filed a counterclaim (J.A. 3) in which they 
claimed the sum of FIFTEEN THOUSAND DOLLARS AND NO/100 
($15,000.00) in excess of the contract price. The Court passed an order 
referring the issues involved in the Amended Complaint, Counterclaim 
and Cross-Claim of the Parties for arbitration to the American Arbi- 
tration Association, the Arbitrator to be selected by the Parties (J.A. 8). 
Testimony was taken before the Arbitrator, William M. Denton, Jr.,; 
beginning on August 19, 1959, and intermittently until September 3, 1959, 
and on October 15, 1959, the Arbitrator made his award, with an amend- 
ment on October 16, 1959 (J.A. 9-10). 


The award neither states any reasons for the decision nor did it 
state any conclusions of fact or law on the disputed items. 


The award failed to state the Arbitrator’s disposition of the 
approximately TWELVE THOUSAND DOLLARS AND NO/100 ($12,000.00) 
remaining unpaid under the contract and failed to state what items of 


damage were allowed. No specific answers were made to the issues 


involved. ! 


| 
Motion to enter the award as a final judgment was made and 
granted and this appeal follows. | 


STATUTES INVOLVED 
District of Columbia Code (1951) 


Title 16 - Sec. 1701. "By consent of the attorneys or 
solicitors on both sides, manifested by written stipulation, 
any common-law or admiralty or equity cause pending in 
the District! Court of the United States for the District of 
Columbia *! * * may be referred for trial, upon the 
issues of law and fact therein involved, by an order of 
court, to some referee consented to by the parties or 
their counsel and named in the order.” ° 


Title 16 - Sec. 1706. "The final award of the referee 
shall state separately the facts found by him and his con- 
clusions of law, and direct the judgment or decree to be 
entered thereupon, including a determination as to costs, 
and in common-law cases the finding as to the facts shall 
have the effect of a verdict of a jury.” 


Title 16 - Sec. 1707. "On motion filed within twenty days 
after notice of the filing of the award to the parties or 
their attorneys, the Court may set aside his award because 
of corruption or misconduct of the referee, or because he 
exceeded his powers or so imperfectly executed them that 
a final award was not made, or may modify his award in 
case of an evident miscalculation of figures, or if it relates 


to matter not submitted, or is imperfect in form." 
United States Code (1958) 


Title 9 - Sec. 10(d). "In either of the following cases the 
United States Court in and for the District wherein the award 
was made may make an order vacating the award upon the 


application of any party to the arbitration* * *. 
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(d) Where the arbitrators exceeded their 
powers, or so imperfectly executed 
them that a mutual, final and definite 
award upon the subject matter was not 
made." 


STATEMENT OF POINTS 


I 


Where Arbitrator is appointed by order of Court, any findings or 
decision of such Arbitrator must conform to the requirements of the 
statute under which he was appointed. | 


0 


Where order of Court specifically referred issues to an Arbitrator, 
an award of such arbitrator, not clearly answering such issues, may not 
be entered as a final judgment of the Court. 


SUMMARY OF ARGUMENT 


Findings of fact and conclusions of law are statutory requirements 
in an award of an Arbitrator, and lacking these, an award, especially on 
matters pending in the District Court, may not be made a final judgment 
of such Court. 


ARGUMENT 


In Stern v. Stern Company, 91 U.S. App. D.C. 338, 200 F.2d 364, 
this Court held that the award of a referee or an arbitrator must con- 
form to the requirements of the statute under which he was appointed. 
It is true, that in that case, this Court affirmed the judgment of the 
Court below, finding no error in the confirmation, by the lower Court 
of the award. But it is also true that this Court mentioned that the 
Court below found no error in the findings of fact or conclusions of 
law, submitted in support of the award. 


In the present case we have a bare award - no more. Under 
authority of Title 16, Section 1701 of the District of Columbia Code 
(1951) this case was referred to an Arbitrator. Title 16, Section 1706 
of the District of Columbia Code (1951) specifically sets forth the 
requirements of his award and a statement of facts and conclusions 


of law are primary therein. There is no other conclusion to be drawn 


but that the award herein does not meet the requirements of the statute 
under which it was made and therefore is faulty and cannot be made a 
fina} judgment of the Court below. 


The order referring this matter to an Arbitrator (J.A. 8) specifi- 
cally mentioned the issues involved in the Amended Complaint, Counter - 
Claim and Cross-Claim of the parties and nowhere in the award do we 
find any findings or conclusions referring to those issues. 


The first issue raised was the breach of contract. By whom? No 
answer in the award. Secondly, the question of cost of completion as 
against the amount left in the contract had to be decided. No decision 
is apparent in the award. Finally, what damages are legally assessable 
against the party who breached the contract? No answer appears in the 
award, which the Court below accepted and entered as a final judgment. 
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The order of reference states that the arbitration was to be 
conducted in accordance with the rules of the American Arbitration 
Association, and no objection is made but that it was, but nowhere in 
the order is there any waiver of the requirements of the statute or 
laws of this jurisdiction as to the award. Appellees bring the award 
to the United States District Court and ask for its approval and entry 
of a final judgment. 


"Court cannot be said to approve of an award unless it . placed 
in a position to know that the award ought to be approved". "Under a 
statute requiring the Court to approve the award of an Arbitrator the 
Court has the power to inquire into the decision of the Arbitrator”. 


| 
Such is the language of this Court in Bailey v. District of Colum- 
bia, 4 App. D.C. 356, and such are the decisions of other Courts where 
similar statutes are in force. 


Schianbusch v. Schlanbusch, 103 Neb. 588, 173 N.W. 580. 


It appears strange that there are no later cases than Bailey v. 
District of Columbia (supra), dealing with the form of award in this 
jurisdiction. Could it be that all awards are supported by findings of 
fact and conclusions of law when they are presented to the lower Court 
for judgment? Such was true in Stern v. Stern Co. (supra), the only 
later case which mentions findings of fact and conclusions of law as 
meeting statutory requirements. | 


| 
Act of July 30, 1947, c. 392, 61 Stat. 672, Title 9, Section 10(d) of 
the United States Code and Title 16, Sec. 1707 of the District of Colum- 
bia Code (1951) give causes for setting aside or modifying awards of 
referees or arbitrators, and certainly it is presumed that such awards 
will be made in such form as to make manifest the deficiencies or errors 
in the award which will allow it to be set aside. Hardly can ithe Appellees 
argue that the present award is not "imperfect in form", when there is 
no form to it. | 
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In Lumber Co. v. Buchtel, 101 U.S. 637, the United States Supreme 
Court held that: 

The findings should have the precision of a special verdict 

and specify with distinctness, the facts found and not leave 

them to be inferred". 

There is no question, in the present case, of the behavior of the 
Arbitrator, nor that he exceeded his powers, but the award is imperfect 
in form, so there is no way of telling whether or not there is a miscal- 
culation of figures or a wrong conclusion of law. However, the Amended 
Complaint (J.A. 1) shows TWELVE THOUSAND NINE HUNDRED FIFTY- 
SEVEN DOLLARS AND 69/100 ($12,957.69) still in the contract price 
and the award (J.A. 9) shows only THREE THOUSAND FOUR HUNDRED 
NINETY-SEVEN DOLLARS AND 15/100 ($3,497.15) payable to the Appel- 
lant contractor and SEVEN THOUSAND NINE HUNDRED EIGHTY-FOUR 
DOLLARS AND 95/100 ($7,984.95) to the Appellees for completion of 
the contract, plus certain damages. Is this an evident miscalculation 
of figures? It would appear that no other conclusion can be reached. 
How much easier to find the evident miscalculation, or to approve the 
award, if the findings of fact, which would be figures for work, were 
included in the award, as the Statute bids. 


What law was applied to the question of damages, asked for by the 


Appellees? The damages allowed are not a part of the record before 


this Court so there is no way of telling but this case was filed in the 
District Court and was under the jurisdiction of the District Court. 
Therefore, the District Court should have been told what law was used 
in the decision, before making such an award a final judgment of the 


Court. 


Over seven hundred pages of testimony were taken and almost a 
hundred exhibits were offered and the Arbitrator refuses to share any 
of this with the Court. Appellants respectfully submit that the Arbitrator 
was appointed by authority of the lower Court through statute and was 
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subject to its jurisdiction and his award should have conformed with 

the requirements of the statute. The Court below has no authority to 
waive such requirements and committed error in entering the Arbitrator's 
award as a final judgment. 


CONCLUSION 


Since the award upon which final judgment was based was not 
proper, this Court should order the Arbitrator to make findings of fact 
and conclusions of law in support of his award or remand to the Court 
below for a new hearing. 


Respectfully submitted, 


JOHN B. CULLEN 
JOHN M. McINERNEY 
Investment Building 


Washington 5, D. C. 
Attorneys for Appellants 
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JOINT APPENDIX 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


C. M. HALE, T/A C.M. HALE CO. | 
Kensington, Md., » § 
| 


Plaintiff, ‘ 


v. : Civil Action No. 584-58 


HARRY FRIEDMAN & ELEANOR B. 
FRIEDMAN, Munsey Building, 


Defendants. : | 
[ Filed March 5, 1958] | 


AMENDED COMPLAINT TO FORECLOSE MECHANICS LIEN 

1. Jurisdiction is founded upon Title 38, Section 110 of the Code 
of Laws for the District of Columbia. 

2. On October 18, 1956 Plaintiff entered into a contract with the 
Defendant, Harry Friedman, to construct a complete house on lots 821 
and 822 in square 2366, the premises to be known as 3031 Beech Street, 
N. W. in the District of Columbia for the sum of $42,681.00. That sub- 
sequently changes were made in the contract which brought the price 
to $43,436.00; that said contract called for a schedule of payments to 
be made as progress was made on the house; that Plaintiff proceeded 
to construct the house, but in September of 1957 Defendant, Harry Fried- 


man, failed and refused to make the payment due at that time, and, there- 


fore, breached the contract, and subsequently, because of the breach on 
the part of the Defendant Harry Friedman, the Plaintiff refused to con- 
tinue work on the contract, and under date of September 4th, the Defend- 
ant Harry Friedman notified the Plaintiff that the contract was terminated. 
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Plaintiff was at all times ready, willing and able to complete the con- 
tract, had the Defendant, Harry Friedman, not breached his liability 
on the contract; that there is now due and owing to the Plaintiff from 
the Defendants the sum of $12,957.69, which has not been paid, despite 
numerous requests on the part of the Plaintiff. 

3. That, subsequently, on October 10, 1957 the Plaintiff, through 
his attorney, filed in this Court a notice of his intention to hold a 
mechanics lien against the interest of the Defendant, Harry Friedman, 
in the said property, and sent a copy of the same to the Defendant, 


Harry Friedman. A copy of such notice is attached hereto and made 


a part hereof. 

4, That Defendant, Eleanor B. Friedman, is the wife of Defendant 
Harry Friedman and joint owner, as tenant by the entirely, with said 
husband, of lots 821 and 822 in square 2366 in the District of Columbia, 
and the premises thereon constructed under the contract between Plain- 
tiff and the Defendant Harry Friedman; that Defendant, Eleanor B. Fried- 
man had full knowledge of the said contract and consented thereto and 
allowed said husband to act as her agent in entering into said contract 
with the Plaintiff. 

WHEREFORE, the Plaintiff prays - 

1. That mechanics lien number 282-57 be declared a lien against 
lots 821 and 822 in square 2366 and the improvements thereon, with 
priority over the right, title and interest of the Defendants. 

2. That a trustee be appointed to make a sale of the lots and 
improvements thereon under direction of this Court. — 

3, That this Court decree a sale of the lots and improvements 
thereon, and that the proceeds of the sale be applied toward the pay- 
ment of $12,957.69, with interest from September 9, 1957. 

4, That Plaintiff have judgment against the Defendants for any | 
part of the Plaintiffs claim not satisfied out of the proceeds of the 


sale. 
/s/ C. M. HALE 


/s/ John B, Cullen 
* * . [ Jurat dated February 28, 1958] 


[ Filed June 20, 1958] 
ANSWER AND COUNTER-CLAIM 
First Defense 
The Court lacks jurisdiction over the subject matter of the 
Amended Complaint. | 


Second Defense 
———— — | 
The Court lacks jurisdiction over the defendant, Eleanor B. 


Friedman, | 
Third Defense | 
The Amended Complaint fails to state a claim upon which relief 


can be granted. | 
Fourth Defense | 

The real property which is the subject matter of the Amended 
Complaint; namely, Lots 821 and 822 in Square 2366, at all times 
pertinent hereto, have been owned by the defendants, Harry Friedman 
and Eleanor B. Friedman, as tenants by the entireties; and, since the 
contract described in paragraph 2 of the Amended Complaint was 
entered into between the plaintiff and the defendant, Harry Friedman 
only, and since the notice of intention to hold a mechanic's lien was 
filed against the interest of the defendant Harry Friedman only, the 
Court lacks jurisdiction over the subject matter and the parties 


described in the Amended Complaint. 
Fifth Defense 

1. The defendants deny that this Court has jurisdiction under 
Title 38, Section 110 of the Code of Laws for the District of Columbia. 

2. Defendants admit that a contract was entered into between the 
plaintiff and the defendant, Harry Friedman, on or about August 18, 1956, 
under which plaintiff was to have constructed a house on property known 
as 3031 Beech Street, N.W. for the sum of $42,681.00. The defendants 
deny the remaining allegations of Paragraph 2 of the Amended Complaint. 

3. The defendants admit the allegations contained in Paragraph ~ 
3 of the Amended Complaint, and state that said notice was and is 
defective and invalid. 
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4. The defendants admit that they are husband and wife and the 
owners of the real property described herein, as tenants by the entire- 
ties, but deny the remaining allegations of Paragraph 4. 

Sixth Defense 

The plaintiff failed and refused to complete the contract described 
herein and to perform his obligations thereunder; and said defendant, 
Harry Friedman, did complete said construction at a cost of, to wit: 
$15,000.00 in excess of the contract ‘price agreed upon between the 
plaintiff and said defendant, Harry Friedman. 

COUNTER-CLAIM 

1. On or about October 18, 1956 plaintiff enteredinto a contract 
in writing with the defendant, Harry Friedman, under which said plain- 
tiff was to construct a house on property known as 3031 Beech Street, 
N. W. in the District of Columbia for the sum of $42,681.00. 

2. Said plaintiff failed and refused to complete said contract and 
to perform his obligations thereunder, by reason whereof said defend- 
ant sustained losses and damages in the sum of $15,000.00. 

3. By reason thereof, said plaintiff is liable to the defendant in 
the sum of $15,000.00, with interest thereon from April 18, 1957. 

WHEREFORE, having fully answered the Amended Complaint, 
the defendants demand judgment against the plaintiff (a) dismissing 
the Amended Complaint herein, and (b) for a judgment against said 
plaintiff, C. M. Hale, in the sum of $15,000.00, together with interest 
thereon from April 18, 1957, and reasonable counsel fees, besides 
costs. 


/s/ Maurice Friedman 
1000 Vermont Ave., N.W. 
Washington 5, D. C. 


Attorney for Defendants 


[ Certificate of Service] 


[ Filed June 20, 1958] 
ORDER ADDING PARTY 

Upon consideration of the motion of defendants to bring in John 
D. Poole as an additional party to the above action and it appearing that 
said motion should be granted and that plaintiff has consented hereto, it 
is by the Court this 20th day of June, 1958, | 

ORDERED, that said motion of the defendants be and the same is 
hereby granted, and that John D. Poole be and he is hereby directed to 
be made a party defendant to the above cause, with leave to the defend- 
ants or either of them to file a cross-claim against said John D. Poole. 


/s/ Jas. W. Morris. 
I consent to the above Order: 


/s/ Join B. Cullen 
Attorney for Plaintiff 


[ Filed June 24, 1958] 


CROSS-CLAIM OF DEFENDANT HARRY FRIEDMAN 
AGAINST DEFENDANT JOHN D. POOLE 


1. Jurisdiction of this Court is based upon Title 11, Section 301, 
et seq., of the Code of Laws for the District of Columbia and the amount 
involved is in excess of $3,000.00. 

2. On or about October 18, 1956 the defendant, Harry Friedman, 
entered into a contract with the plaintiff, C. M. Hale, under which said 
plaintiff was to construct a house on property known as 3031 Beech 
Street, N. W. in the District of Columbia for the sum of $42,681.00. 

3. On or about December 18, 1956 the plaintiff, C. M. Hale, and 
the defendant, John D. Poole, executed and delivered a bond under seal 
in favor of the defendant, Harry Friedman, conditioned upon the faithful 


performance of said contract above described. A copy of said bond is 
attached hereto, made a part hereof and marked "Exhibit A". 
| 
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4, Onor about August 16, 1957, the defendant, John D. Poole, 
further guaranteed the completion of said house in accordance with the 


terms of said contract. Sh cone 

5. The plaintiff, C. M. Hale, and the defendant, John D. Poole, 
have failed and refused to complete said contract and to perform the 
obligations of said bond and guarantee, and have otherwise breached 
said contract, bond and guarantee, all to the defendant's damage in the 
sum of $15,000.00. 

6. By reason of the foregoing said plaintiff, C. M. Hale, and said 
defendant, John D. Poole, are jointly and severally liable to the defendant, 
Harry Friedman, in the sum of $15,000.00. 

WHEREFORE, the defendant, Harry Friedman, demands judgment 
against the plaintiff, C. M. Hale, and the defendant, John D. Poole, and 
each of them, in the sum of $15,000.00, together with interest thereon 
from April 18, 1957, and reasonable counsel fees, besides costs. 


/s/ Maurice Friedman 
1000 Vermont Avenue, N.W. 
Washington 5, D.C. 


Attorney for Defendants, 
Harry Friedman and Eleanor B. Friedman 


Service Accepted on behalf 
of John D. Poole this 20th 
day of June, 1958. 


/s/ Jobn B, Cullen 
Attorney for Defendant, 
John D. Poole 


[ Filed June 25, 1958] 
ANSWER OF PLAINTIFF TO COUNTER-CLAIM 
First Defense | 
For his defense, the Counter-Claim fails to state a cldim upon 
which relief can be granted. | 
Second Defense | 
1. Plaintiff admits the allegations contained in paragraph 1 of 
the Counter-Claim. 
2. Plaintiff denies the allegations contained in paragraphs 2 and 
3 of the Counter-Claim. 
WHEREFORE, plaintiff requests judgment against the defense 
in the amount of $12,957.69, according to the complaint file herein, 
and requests dismissal of the Counter-Claim file by the defense, ae 
and Eleanor Friedman. | 


/s/ John B. Cullen 
1033 Investment Building 
Washington 5, D.C. | 

Attorney for Plaintiff 


[ Certificate of Service] 


[ Filed June 25, 1958] 
ANSWER OF DEFENDANT JOHN D. POOLE 
First Defense 
The Cross-Claim fails to state a claim against this satendant 
upon which relief can be granted. 


Second Defense 
1. Defendant admits the allegations contained in paragraphs 1, 2, 
and 3 of the Cross-Claim. 


2. Defendant denies the allegations contained in Seer 4, 5, 
and 6 of the Cross-Claim. | 
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WHEREFORE, the defendant, John D. Poole requests dismissal 
of the Cross-Claim, with costs and reasonable attorney fees to the 
defendants, Harry Friedman and Eleanor B. Friedman. 


/s/ John B. Cullen 
1033 Investment Building 
Washington 5, D.C. 
Attorney for Defendant, 
John D. Poole 


[ Certificate of Service] 
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[ Filed December 2, 1958] 
ORDER 
Upon consideration of the consent to the entry of this order by 
counsel for the respective parties in the above-entitled cause, it appear- 
ing that the contract between the parties hereto provided for arbitration 


in the event of any disputes, it is by the Court this 2nd day of December, 
1958, 


ORDERED that the issues involved in the Amended Complaint, 
Counterclaim and ‘Cross-Claim of the parties to the above cause be 
and the same hereby are referred to the American Arbitration Associa- 
tion for arbitration, said arbitration to be conducted in accordance with 
the rules of the American Arbitration Association; and it is further 

ORDERED that the arbitrator or arbitrators selected, or a 
majority of them, may summon in writing any person to attend before 
them, or any of them, as a witness and in a proper case to bring with 
him or them any book, record, document, or paper which may be deemed 
material as evidence in the case; and it is further 

ORDERED that the award of the arbitrator or arbitrators shall 
be filed with the Clerk of this Court and may be entered as a final 
judgment of this Court; and it is further 


9 
ORDERED that pending the award of the arbitrator or arbitrators, 
this cause shall be and the same hereby is stayed. 


/s/ David A. Pine 
JUDGE 


We consent to the entry of 
the above Order: 


(Signed) John B. Cullen 
Attorney for Plaintiff C. M. Hale 
and Defendant John D. Poole 


Maurice Friedman, 
Attorney for Defendants 
Harry Friedman & Eleanor B. Friedman 


Commercial Arbitration Tribunal 


| 
| 
| 
| 
| 
AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR 
| 
| 
| 
| 


In the Matter of the Arbitration between 
C. M. Hale t/a C. M. Hale Co. 
-and- 


Harry Friedman and Eleanor B. 
Friedman, John D. Poole 


Award of Arbitrator 


(I) THE UNDERSIGNED ARBITRATOR (4), having been designated 
in accordance with the Arbitration Agreement entered into by the above- 
named Parties, and dated October 18, 1956 and having been duly sworn 
and having duly heard the proofs and allegations of the Parties, AWARD, 
as follows: 

1. That Respondents, Harry Friedman and | 
Eleanor B. Friedman, owe Claimant, C. M. Hale 
Co., for labor and materials furnished . 5 3 $3,497.15 

2. That Claimant, C. M. Hale Co., owes Re- | 
spondents, Harry Friedman and Eleanor B. Fried- 
man, for the consequences of non-completion by 
the Claimant, consisting of the extra costs to | 
complete incurred by Respondents plus damages... $7,984.95 
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3. That Claimant, C. M. Hale Co., shall pay 
to Respondents, Harry Friedman and Eleanor B. 
Friedman, the difference in the above amounts, 
namely x . 7 . 7 . ° $4,487.80 

4. The administrative fees and expenses of the American Arbitra- 
tion Association totaling $959.53 shall be borne forty percent (40%) by 
Claimant, C. M. Hale Co., and sixty percent (60%) by Respondents, Harry 
Friedman and Eleanor B. Friedman. The parties having shared the 
advance of $377.32'towards said fees and expenses, Claimant, C. M. 
Hale Co., shall pay to the American Arbitration Association $195.15 
and Respondents, Harry Friedman and Eleanor B. Friedman, shall 
pay to the American Arbitration Association $387.06, representing 
the balance of their respective shares of said fees and expenses still 
due said Association. 

5. This award is in full settlement of all claims and counter - 
claims submitted to this arbitration. 

/s/ William N. Denton, Jr. 

Dated: October 15, 1959 
[ Jurat dated October 15, 1959] 


[ Filed November 3, 1959] 


AMENDMENT TO 
AWARD OF ARBITRATOR 


(I) THE UNDERSIGNED ARBITRATOR (K), having been designated 
in accordance with the Arbitration Agreement entered into by the-above- 
named Parties, arid dated October 18, 1956 and having been duly sworn 
and having duly heard the proofs and allegations of the Parties, hereby 
amends the Award of the undersigned dated October 15, 1959 as arbitrator 
in the above referenced case by adding thereto the following new para- 


graph 3(a): 
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"3(a) That Respondent John D. Poole under his surety 
bond is jointly and severally obligated with Claimant c MM. 
Hale Co. to pay the Award set forth in Paragraph 3 above to 


Respondent Harry Friedman." ! 


In all other respects the Award of October 15, 1959, shall remain 
the same. ! 


/s/ William N. Denton, Jr. 
Arbitrator 


Dated: October 16, 1959 
[ Jurat dated October 16, 1959] 


[ Filed November 3, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


* * * * * 


MOTION OF DEFENDANTS HARRY AND ELEANOR B. FRIEDMAN 
FOR JUDGMENT ON AWARD OF ARBITRATOR, COUNSEL FEES 
AND COSTS 


The defendants Harry Friedman and Eleanor B. Friedman 
respectfully move the Court to enter a judgment herein, together with 


interest, costs and reasonable counsel fee as more fully set forth in 
the points and authorities attached hereto, against the plaintiff, Cc. M. 
Hale, trading as C. M. Hale Company, and John D. Poole, the cross- 
defendant, jointly and severally, upon the award of the arbitrator, 
William S. Denton, entered October 15, 1959, and the amendment to 
said award dated October 16, 1959, which said award and amendment 
thereto have been filed herein. 

Respectfully submitted, 


/s/ Maurice Friedman 

1000 Vermont Avenue, N.W. 

Washington 5, D.C. | 

Attorney for Defendants | 

[ Certificate of Service] Harry Friedman and SIRES B. 
Friedman 
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[ Filed November 6, 1959] 


OPPOSITION TO MOTION OF DEFENDANTS 
HARRY AND ELEANOR B. FRIEDMAN 
FOR JUDGMENT ON AWARD OF ARBITRATOR, 
COUNSEL FEES AND COSTS 


The plaintiff C. M. Hale, T/A C. M. Hale Company and the defend- 
ant John D. Poole oppose the Motion of Defendants Harry Friedman and 
Eleanor B. Friedman for the entry of a judgment herein together with 


interest, costs and reasonable counsel fees for the following reasons: 

1. The award granted in the arbitration matter specifically 
allocates the costs and expenses. 

2. Paragraph 5 of the award reads "this award is in full settle- 
ment of all claims and counter-claims submitted to this arbitration”. 

3. The Order of this Court referring the matter to an arbitrator 
specifically sets forth "that the award of the arbitrator or arbitrators 
shall be filed with the Clerk of this Court and may be entered as a final 
judgment of this Court". 

4. Plaintiff is without knowledge as to the foundation of the award 
and has requested from the arbitrator his finding of facts and a break- 
down of the sums found in the award and such information has not been 
furnished. 

5. And for such other reasons as may appear at the hearing of this 
Motion. 


, /s/ John B. Cullen 
Attorney for defendant HALE and POOLE. 
: tree 832 Investment Building 
[ Certificate of Service] 1511 K Street, Northwest 
Washington 5, D.C. 
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[ Filed November 18, 1959] 
FINAL JUDGMENT 

Upon consideration of the Award of Arbitrator and the eee 
thereto filed herein, and the motion of the defendants, Harry) ‘Friedman 
and Eleanor B. Friedman, for judgment on said Award, aa fees 
’ and costs, the points and authorities in support thereof and in opposition 
thereto, and after argument of counsel for the respective parties hereto, 
it is by the Court this 18th day of November, 1959, | 

ORDERED, as follows: ! 

(1) That the Award of Arbitrator and the Amendment of Award 
of Arbitrator filed herein be and the same are hereby approved, ratified, 
and confirmed in all respects; and, | 

(2) That the defendants, Harry Friedman and Eleanor B. Friedman, 
be and they are hereby awarded a final judgment against the’ plaintiff, 
C. M. Hale, t/a C. M. Hale Company, and the cross-defendant, John D. 
Poole, jointly and severally, in the full sum of $4,487.80, with interest 
and costs from date, and with recovery thereon as at law; and 

(3) That the Complaint filed herein by the plaintiff, C, M. Hale, 
be and the same hereby is dismissed, with prejudice; and the Mechanic's 
‘Lien No. 282-57 filed herein on October 10, 1957, be and the same hereby 
is cancelled and released. ! 


; /s/ R. B. Keech 
SEEN: JUDGE 
/s/ John B, Cullen 
Attorney for plaintiff, 
C. M. Hale, and cross- 
defendant, John N. Poole 
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[ Filed November 24, 1959] 
MOTION TO SET ASIDE JUDGMENT 

Comes now the plaintiff C. M. HALE by his attorney and moves 
this Honorable Court to set aside the judgment entered herein based on 
the award of the Arbitrator for the following reasons: 

1. The entry of the judgment is contrary to law. 

2. The award and the entry of judgment is contrary to fact. 

3. And for such other reasons as may appear at the hearing of 
this Motion. 


/s/ John B. Cullen 
832 Investment Building 
Washington 5, D.C. 
Attorney for the Plaintiff 


[ Certificate of Service] 


[ Filed December 4, 1959] 

ORDER DENYING MOTION TO SET ASIDE JUDGMENT 

Upon consideration of the motion filed herein on behalf of the 
plaintiff to set aside the final judgment entered herein, the points and 
authorities in support thereof and in opposition thereto, it is by the 
Court this 4th day of December, 1959, 

ORDERED, that the motion to set aside the final judgment be and 
the same is hereby denied. 

/s/ Richmond B. Keech 
JUDGE 

SEEN: 


/s/ John B. Cullen 
Attorney for plaintiff, 
C. M. Hale, and cross- 
defendant, John D. Poole 


[ Filed December 22, 1959] 


NOTICE OF APPEAL 
Notice is hereby given this 22nd day of December, 1959, that 


C. M. Hale, T/A C. M. Hale Company and John D. Poole hereby appeal 
| 
to the United States Court of Appeals for the District of Columbia from 


the judgment of this Court entered on the 18th day of November, 1959 in 
favor of Harry Friedman and Eleanor B. Friedman against said C.M. 
Hale, T/A C. M. Hale Company and John D. Poole. | 


/s/ John B, Cullen ! 
Attorney for C. M. Hale, 
T/A C.M. Hale Company and 
John D. Poole 
832 Investment Building 
Washington 5,D.C. 


[ Filed January 25, 1960] 


ORDER EXTENDING TIME WITHIN WHICH TO 
FILE THE RECORD ON APPEAL 


* * * 


[ Filed March 1, 1960] 


TRANSCRIPT OF PROCEEDINGS 
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Cc. M. ‘HALE; T/A C. M. HALE CO., 
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JOHN D. POOLE, 
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APPEAL FROM THE UNITED STATES DISTRICT. COURT 
FOR THE DISTRICT. OF COLUMBIA 


MAURICE FRIEDMAN 
1001 Connecticut Avenue, N.W. 
Washington 6, ‘D.C. 


Attorney for ‘Appellees 


(i) 


QUESTION PRESENTED 


In the opinion of appellees, the question is: 


Where a controversy is arbitrated by order 
of the District Court, entered by consent of the 


parties, may the judgment on the award. be suc- 


cessfully challenged in the absence of a showing 


of error or irregularity in the arbitration 


proceedings ? 


COUNTER STATEMENT OF CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 

CONCLUSION . 


CITATIONS 
Bernhard v. Polygraphic Co., 350 U.S. 198, 100 
L.Ed. 199 : : : 4 


Campbell v. Campbell, 44 App. D.C. 142, Cert. 
denied, 242 U.S. 642, 61 L.Ed. 542 ~ 


Johnson v. 2500 Wisconsin Ave., 98 U.S. 
App. D.C. 8, 231 F.2d 761 . 


Wilko v. Swan, 346 U.S. 427, 98 L.Ed. 168 


STATUTES 


United States Code, Title 9 
District of Columbia Code, 1951 Ed., Title 16 


MISCELLANEOUS 


Rules American Arbitration Association 
Sec. 41, Rule VIII 5 


UNITED STATES COURT OF APPEALS | 
For The District Of Columbia Circuit 


No. 15,598 


C. M. HALE, T/A C. M, HALE CO., 
and 
JOHN D. POOLE, 


Appellants , 


HARRY FRIEDMAN 
and 
ELEANOR B. FRIEDMAN, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF CASE 


This case involves a controversy arising out of a contract under 


which Appellant Hale agreed to build a house for appellees. Appellant 


Poole was surety. Appellants breached the contract by failing to com- 


plete and appellees were compelled to employ others to complete the 
house. 


The controversy was submitted to arbitration by consent of the 
parties. The District Court entered a consent order reading: 
"Ordered that the issues involved between the parties 
be and the same are hereby referred to the American 
Arbitration Association for arbitration, said arbitration 


to be conducted in accordance with the rules of the Ameri- 
can Arbitration Association, and it is further 


"Ordered that the award of the arbitrator or arbitrators 
shall be filed with the Clerk of the Court and may be entered 
as a final judgment of this Court. . ." 

The order of reference also stayed the cause of action in the 
District Court pending the award of the arbitrator (J.A. 9). 


Extensive hearings were held before an arbitrator selected, not 
by the District Court or by the parties, but by the American Arbitration 
Association. He found that "for the consequences of non-completion 
by the Claimant, consisting of the extra costs to complete incurred by 
Respondents plus damages" the appellant Hale owes the appellees 

' $7,984.95. This amount was partially offset by $3,407.15, found owed 
to appellant Hale for labor and materials, leaving the net amount due 
appellees $4,487.80, found by the arbitrator to be "in full settlement 
of all claims and counterclaims submitted to this arbitration" (J.A. 10). 
The judgment by the District Court was in the amount so awarded. 


The appellants admit that the arbitration was conducted in accord- 
ance with the rules of the American Arbitration Association, that the 
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arbitrator was not guilty of misbehavior, and did not exceed his powers, 
| 
and that the judgment is in accord with the award of the arbitrator. 


(Appellants' Brief 7-8) | 
| 

The Appellants did not move in the District Court to set aside the 
award. They did move to set aside the judgment (J.A. 14). | 


STATEMENT OF POINTS 
I 


| 
The award of the arbitrator fully complied with the consent order 
| 
of reference. There is no showing, or even a suggestion, of error or 
| 
irregularity in the arbitration proceedings. 


| 
0 | 
In an arbitration conducted pursuant to the rules of the American 
Arbitration Association, the arbitrator may properly make his award 
without detailed explanation of the facts, his reasons and computations, 


or his interpretation of the law. 


SUMMARY OF ARGUMENT | 


The appellants’ brief is premised on inaccurate statements of the 
facts and the law. This was not a statutory arbitration. It was an 
arbitration in a forum selected by the parties. The order of reference 
was by consent. 
| 
Arbitration is favored by the Courts for the resolution of contro- 


versies. The law does not require the arbitrator selected by the American 


Arbitration Association, in an arbitration under its rules, to show an 

itemization of his computations, his reasons, or his interpretation of the 
law. Absent misconduct, admittedly not present here, the award is con- 
clusive as the decision of the forum selected by the parties. | 


ARGUMENT 


The appellants' argument is premised upon the erroneous assump- 
tion that the arbitration was a statutory reference to a referee or an 
arbitrator either under Title 16 of the D.C. Code or Title 9 of the U.S. 
Code, or a reference under Rule 53, Federal Rules of Civil Procedure. 


This arbitration was a proceeding before an arbitrator selected, 
not by the Court or the parties, but by the American Arbitration Associa- 
tion pursuant to its rules as required by the consent order. Arbitrations 
of this character are favored by the Courts. Campbell v. Campbell, 44 
App. D.C. 142, Cert. denied, 242 U.S. 642, 61 L.Ed. 542. 


The appellants concede that the arbitration was conducted in 
accordance with the rules of the American Arbitration Association; 
that there was no misbehavior by the arbitrator, that he did not exceed 
his authority and that the judgment is in accord with the award. Being 
unable to point to any errors in the proceedings, they merely suggest 
that the arbitrator may have made a mistake in arithmetic which they 
might possibly discover if the arbitrator would submit to them for 
review his itemized computations. They make this suggestion here for 
the first time without having moved in the District Court to set aside 
the award. This they could not claim they did timely, if, as they con- 
tend, this was an arbitration under Title 16, D.C. Code, Sec. 1707. 


The award clearly decides the issues, namely that appellant Hale 
failed to complete the contract; and that because of that failure appellees 
incurred extra costs and damages in the net amount awarded and entered 


as a judgment. 


Even if, as appellants erroneously suggest, the award of the arbi- 
trator had been a bare award of a net sum to appellees, the judgment 
entered thereon was proper under the consent order of reference. 
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The appellants point to no violation by the arbitrator of any of the 
rules under which the arbitration was conducted. They suggest only that 


the award is “imperfect in form", but it is clear that there is no basis 

| 
for even this suggestion, for Sec. 41, Rule VII, of the rules of the 
American Arbitration Association, provides for the ''form" of the award 


in these words: 


"Section 41. Form. The award shall be in writing! 
and shall be signed either by the sole arbitrator or by | 
a majority if there be more than one. It shall be executed 


in the manner required by law." | 


The Supreme Court of the United States in Wilko v. Swan, 346 
U.S. 427, 436, 98 L.Ed. 168, 176, stated: 


"As their award may be made without explanation of 
their reasons and without a complete record of their 
proceedings, the arbitrators’ conception of the legal 
meaning of such statutory requirements as "burden of | 
proof," "reasonable care" or "material fact," see note 
1, supra, cannot be examined. Power to vacate an 
award is limited. . | 
| 
Later, in Bernhardt vy. Polygraphic Co., 350 U.S. 198, 203, 100 


. 199, 205, the Supreme Court reiterated this doctrine, stating: 


"Arbitrators do not have the benefit of judicial mete: 
tion of the law; they need not give their reasons for their 
results; the record of their proceedings is not as complete 
as it is ina court trial; and judicial review of an award is 
more limited than judicial review of a trial — all as dis- 
cussed in Wilko v. Swan, 346 U.S. 427, 435-438, 98 L. Ed. 
168, 176-177." 


And in a footnote on page 203, the Supreme Court of the United 


States summarized the pertinent principles as follows: | 


"Whether the arbitrators misconstrued a contract is 
not open to judicial review. . . Questions of fault or 
neglect are solely for the arbitrators’ consideration | 
. . . Arbitrators are not bound by rules of evidence, 

. . » They may draw on their personal knowledge in| 
making anaward. . . Absent agreement of the parties, 
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a written transcript of the proceedings is unnecessary 

. . . Swearing of witnesses may not be required 

. . . And the arbitrators need not disclose the facts 

or reasons behind their award." (Underscoring supplied) 


The arbitration was under a consent order binding upon the 
parties. Johnson v. 2500 Wisconsin Ave., 98 U.S. App. D.C. 8; 231 
F.2d 761. The judgment was on the award. The arbitrator was an 
architect of long experience, familiar with the subject of the contro- 
versy. He heard many witnesses, and made his findings and award 
upon a consideration of hundreds of pages of testimony, and many 
exhibits. His conduct is not questioned and no errors or irregularity 
have been shown. He stated the concise facts and reasons upon which 
he based his award. Under such circumstances and the authorities 
cited the District Court was correct in entering judgment for the 
appellees. 


CONCLUSION 


It is respectfully submitted that the judgment of the Court below 
should be affirmed. 


Respectfully submitted, 


MAURICE FRIEDMAN 
1001 Connecticut Avenue, N.W., 
Washington 6, D.C. 

Attorney for Appellees 


